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Opi nion by Cissel, Administrative Trademark Judge:

On February 22, 2001, applicant, a Utah corporation,
filed the above-referenced application to register the mark
HAMVERTON on the Principal Register for “retail and
whol esal e services by direct solicitation by agents, mail-
order/catal og services, and conputerized on-line services,
all featuring lighting, furnishings and accessories in
I nternational C ass 35. Manufacture of |ighting,

furni shings and accessories in International Cass 40.”
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The basis for filing the application was applicant’s claim
that it had used in the mark in connection with the
specified services in interstate commerce since Qctober 1,
2000.

The Exam ning Attorney refused registration under
Section 2(e)(4) of the Lanham Act, 15 U.S.C. Section
1052(e)(4), on the ground that the mark is primarily nerely
a surnane. Submitted in support of the refusal to register
were copies froman on-line directory, ReferenceUSA,
formerly known as Phonedisc, listing 112 peopl e whose
surnanme i s “Hammerton.” The Exam ning Attorney also held
that applicant’s recitation of services was unacceptably
i ndefinite, and suggested an acceptabl e anendnent to the
recitation.

Applicant responded to the first Ofice Action with an
anendnent to the recitation of services and argunent
agai nst the refusal to register. Applicant anended the
recitation of services to read as follows: “Cd ass 35:
Retail and whol esal e services by direct solicitation by
sal es agents, nmuail-order and catal og services, and
computerized on-line services, all featuring lighting,
furni shings and accessories. Cass 40: Mnufacture of
lighting, furnishings and accessories therefore to order

and/ or specification of others.” Wth regard to the
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refusal to register, applicant conceded that “Hamerton” is
a surname, but argued that it should not be considered to
be “primarily nerely a surnanme,” within the context of the
Lanham Act because so few people are naned “Hanmerton.”
Appl i cant contended that the term“Hanmer” in its mark
“elicits an image in the public eye that has nothing to do

with its function as a possible surnane, and that “[t] he

same may be said of the word ‘ton,” as part of the
trademark.”

The Exami ning Attorney accepted the anmendnent to the
recitation of services in the application, but maintained
and made final the refusal to register under Section
2(e)(4) of the Act. He conceded that the directory
evi dence shows that “Hanmerton” is not a popul ar surnane,
but argued that this fact does not preclude a finding that
its primary significance is that of a surnane. He
submtted a dictionary excerpt which reveals no listing or
nmeaning for the term and concluded that it has no
recogni zabl e neani ng or significance other than as a
surnanme. He took the position that HAMVERTON, although
admttedly a rare surnanme, nonetheless has the “l ook and
feel” of a surnane, citing exanples of other surnanes such

as “Hammer bacher,” “Hamerstein,” “Hlton” and “Warrenton.”
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Applicant tinely filed a Notice of Appeal. Both
applicant and the Examining Attorney filed appeal briefs.
Appl i cant requested an oral hearing before the Board, but
subsequently wi thdrew t he request.

Accordi ngly, we have resolved this appeal based on
consi deration of the record, the argunments presented in the
briefs, the statute and the rel evant | egal precedents.

Section 2(e)(4) of the Lanham Act precl udes
registration of a mark which is primarily nerely a surnane.
The issue is what the primary significance of the termis
to prospective purchasers of the goods or services
specified in the application. 1In re Kahn & Wisz Jewelry
Mg. Corp., 508 F.2d 831, 184 USPQ 421 (CCPA 1975).
Factors to take into consideration are as follows: whether
the surname is rare; whether the nanme is the surnanme of
anyone connected with the applicant; whether the nanme has
any recogni zed nmeani ng or significance other than as a
surnane; whether the stylization of the lettering in which
the name is presented is distinctive enough to create a
commerci al inpression separate and apart fromthat of the
surname; and whether the nanme has the “l ook and feel” of
t he surnane.

Even a rel atively uncomon surnanme is properly refused

regi stration under Section 2(e)(4) of the Act if its
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primary significance is that of a surname. See In re

Est abl i ssenents Darty et Fils, 759 F.2d 15, 225 USPQ 652
(Fed. Cr. 1985), wherein DARTY was held to be primrily
nmerely a surnane; In re Rebo High Definition Studio, Inc.,
15 USPQ2d 1314 (TTAB 1990), wherein REBO was held to be
primarily merely a surnane; and In re Pohang Iron & Stee
Co., Ltd., 230 USPQ 79 (TTAB 1986), wherein POSTEN was
simlarly refused registration under this section of the
Lanham Act .

In the case at hand, both applicant and the Exam ning
Attorney agree that HAMMERTON is a surnanme, albeit a rare
one. There is no evidence that “Hanmerton” is the surnane
of anyone connected with the applicant. Notw thstanding

applicant’s unsupported argunent that its mark “is an
original, devised mark created by Applicant to identify its
busi ness whi ch includes manufacture of netal artifacts
show ng ‘ hammer ed edges,’ anong other things,” there is no
evi dence that HAMVERTON has any recogni zed nmeani ng or
significance other than that of a surnane. The
presentation of the mark in the specinens of record, as
well as the depiction of the mark in the typed draw ng
submtted with the application, plainly preclude applicant

fromarguing that the stylization of the lettering is

di stinctive enough to create a commercial inpression
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separate and apart fromthat of the surnane. Lastly, we
agree with the Exam ning Attorney that HAMMERTON has t he
“l ook and feel” of a surnane.

In short, although “Hamrerton” in appears to be a rare
surnane and there is no evidence that anyone connected with
applicant has the surnane “Hanmerton,” this record shows
t hat many peopl e do have the surnanme “Hammerton” and that
the term has no other recogni zed nmeani ng or significance
ot her than that of a surname. Under these circunstances,
we conclude that this record is adequate support for the
refusal to register under Section 2(e)(4) of the Lanham
Act. Applicant’s argunents that it chose the mark because
sonme of its goods have hammered edges and that it has used
the mark for three years with the designation “TM to
indicate its trademark significance are not persuasive of
applicant’s contention that the primary significance of
HAMVERTON t o purchasers of applicant’s services is anything

ot her than that of a surnane.

DECI SION: The refusal to register under Section 2(e)(4) of

the Act is affirned.



